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Administrative Proceedings

The issue of relations with state 
and local authorities in obtain-
ing various permits and approv-
als is increasingly important for 
business organisations. Despite 

the declared administrative, judicial and other 
reforms aimed at simplifying relationships in 
this area, obtaining permissive documents re-
mains a rather complicated and bureaucratic 
procedure. Besides, often recourse to these 
bodies entails grounded refusal, since the au-
thorities are not entitled to give a groundless 
refusal. Under these circumstances, the cur-
rent procedural legislation provides the op-
portunity to appeal against decisions, acts or 
inactivity on the part of an authority or some 
of its provisions. 

According to the results of a trial such deci-
sion, action or inactivity may be deemed illegal. 
The decision may also be revoked or declared 
void. Ukrainian procedural legislation also es-
tablishes that the defendant — even the author-
ity — may be required to take certain actions. 

The problem is that the court cannot take 
over the functions of a public authority and 
take a decision in its name, which is solely 
within the remit of this authority. For example, 
if the constitution of Ukraine attributes a series 
of land issues to the jurisdiction of the subject 
of authority — in particular, a local council — 
a court may not take over these functions and 
solve the problem instead of the local council. 

Therefore, a legal and logical conflict 
arises: if a court finds the decision of the au-
thority unlawful and null and void, but does 
not stimulate this subject to take a correct and 
lawful decision, the court decision cannot be 
implemented because, in fact, it cannot be 
executed. The problem is that the authority 
is not prohibited from repeatedly refusing to 
satisfy a similar appeal — for example, with 
new arguments. 

Legislative 
Regulation of a 
Problem 

As long as the problem lies in the proce-
dural field, its solution is governed mainly by 
the norms of the code of Administrative Legal 
Procedure of Ukraine (CASU). According 
to Article 2 of the CASU, the task of admin-
istrative legal procedure is to protect the 
rights, freedoms and interests of individuals,  
the rights and interests of legal entities in the 
field of public and legal relations from viola-

tions by authorities of state power, bodies of 
local self-government, their officials and em-
ployees, other subjects in the exercise of the 
power managerial functions on the basis of 
legislation, including for fulfilment of del-
egated powers by means of fair, impartial and 
timely consideration of administrative cases. 
Any decisions, actions or inactivity on the 
part of  subjects of authority, except for cases 
when such decisions, actions or inactivity are 
regulated in different order according to the 
Constitution or laws of Ukraine, can be ap-
pealed in administrative courts. Pursuant to 
Article 17 of the CASU, the jurisdiction of ad-
ministrative courts applies to public disputes, 
in particular, disputes between individuals or 
legal entities with the subject of authority as 
to the appeal of its decisions (normative and 
legal acts or legal acts of individual effect), ac-
tions or inactivity. 

On the other hand, if the dispute between 
a legal entity and an  authority concerns the 
right of ownership, but not the exercising of 
managerial functions, it is the competence 
of economic courts based on Article 393 of 
the civil code of Ukraine, according to which 
the legal act of a body of public authority, the 
authority of the Autonomous Republic of 
Crimea or body of local self-government that 
does not comply with the law and violates the 
rights of the owner, shall be deemed as illegal 
and shall be cancelled by the court under a law 
suit brought by the owner of the property. 

Practical Example 
The posed problem can be clearly illustrat-

ed with the example of consideration of land 
questions. Judicial practice explains both the 
issue of attribution of land disputes with public 
authorities and jurisdiction of courts in resolv-
ing such disputes. Such practice, even if formed 
by economic courts, acquires an unprecedent-
ed importance for resolving land disputes. It 
is, in particular, the Resolution of the Plenum 
of the Supreme Economic Court of Ukraine 
on certain issues of Practice of examination of 
cases in disputes Arising from Land relations  
no. 6 of 17 may 2011, restated 26 Decem- 
ber 2011 (Plenum Resolution No. 6). 

Pursuant to paragraph 2.14 of the Plenum 
Resolution No.6, upon consideration of the 
cases under law suits against executive author-
ity or a body of local self-government con-
cerning an appeal (recognizing illegal) the acts 
adopted on issues related to the provision of 
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land plots into ownership or for use to 
the subjects of economic activity (on 
refusal to transfer a land plot in owner-
ship or for use, to sell the land plot, to 
provide the permit and requirements 
for land plot allocation project devel-
oping, etc.) the economic court can, 
depending on the nature of the dispute,  
bind the mentioned bodies to fulfil cer-
tain actions as required by the instruc-
tions of applicable legislation, in par-
ticular, to consider the filed question 
in the manner  established for the body 
in question. However, the court has no 
right to decide on matters within the 
exclusive competence of these bodies, 
such as on the provision of land plots 
in ownership or for use, conclusion of 
contracts of sale or lease of land plots, 
as well as to indicate which specific de-
cision must be made. 

Court Decisions: 
Collisions before 
and afterwards 

Earlier, before the issue of the men-
tioned Plenum Resolution No.6, judi-
cial practice was different. Lawyers pre-
pared law suits with two requirements: 

To recognize the decision, (1) 
action or inactivity of the authority as 
illegal (null and void), and 

To bind the authority to (2) 
make a decision that the claimant had 
to obtain at the stage of appeal to the 
authority for resolving the respective 
question. 

However, satisfaction of the plain-
tiff ’s claims set out in such form en-
tailed the occurrence of other conflict-
ing effects. According to Article of the 
constitution of Ukraine, bodies of pow-
er and bodies of local self-government 
and their officials are obliged to act 
only on the basis and within the limits 
of powers and in the manner provided 
by the constitution and laws of Ukraine. 
Based on that, if legislation establishes 
that resolving the land issue is fulfilled 
step-by-step on the basis of well-estab-
lished list of documents to which the 
judgment does not belong, the comple-
tion of the next stage of solving the land 
question based on the judgement is im-
possible. For example, frequently court 
decisions handled the issues of the ex-
clusive competence of the authorities 
and decisions were made to grant land 
plots in ownership and for use. 

Today the situation is somewhat 
different — lawyers usually prepare law 
suits with two claims: 

to recognize the decision, action (1) 
or inactivity of the authority as illegal 
(null and void), and 

to bind the authority to consider (2) 
the plaintiff ’s question “in accordance 
with valid legislation.” 

Indeed, the decision is declared un-
lawful, void and is cancelled. Certainly, 
the authorities must act only on the ba-
sis, within the limits of powers and in the 
manner provided by the Constitution 
and laws of Ukraine. However, the pro-
hibition of repeated refusal to solve the 
issue with the new grounds after receiv-
ing a judgment about the wrongfulness 
of refusal is established nowhere in leg-
islation. 

Thus, the new judicial practice leads 
to conflicts, perhaps even stronger for 
the plaintiffs than previously, before 
the adoption of the Plenum Resolution  
No. 6. Earlier, the possibility of misus-
ing legislation was broader for plaintiffs, 
who could bypass legal requirements to 
the package of documents that were sub-
mitted to the authority to resolve the is-
sue by means of court decisions in some 
circumstances. Now, the possibility for 
misusing legislation is broader for the au-
thorities, which may repeatedly deny the 
applicant in resolving his question, even 
if the applicant is armed with a number 
of court decisions on the recognition as 
invalid and unlawful prior refusals. 

Possible Horizons
Taking into account the given situ-

ation, in case of receipt of refusal to 
satisfy the issue practically there is a 
necessity to prepare as fully as possible 
a law suit with a description of all the 
particulars of such refusal, indicating 
its wrongfulness. If the authority takes 
a principled stand as to refusal under 
any circumstances, it will sometimes 
make sense to get the position of such 
an authority and predict all the pos-
sible reasons for any future refusal. A 
full description of the wrongfulness of 
refusal set out in the legal suit, and in 
the motivating part of the court judg-
ment on satisfying the plaintiff ’s claim 
will become a guarantee for receiving 
a positive decision to resolve this issue. 

At the same time we can conclude, 
based on our own experience,  that ob-
taining even a single court decision on 
recognition of the refusal as void and 
unlawful, and obligation to consider the 
issue in strict compliance with the law is 
enough for the issue raised to be resolved 
in the proper manner. 
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